Abstract
Introduction
The protection of irregular migrants -related rights brings to the fore the tensions that exist between human rights, citizenship and the sovereign state, 1 and exposes the gaps in the international human rights regime. H 2 and as such is recognised as a basic human right. 3 Yet international human rights law (IHRL)
health. In particular, IHRL has done little to counter receiving st 4 I attribute these failings of IHRL to its inability to recognise non-citizens as fully-fledged IHRL subjects on account of their immigration status and ensuing lack of membership in the receiving state. While irregular migration covers a range of situations including clandestine arrival in the receiving state, stay beyond the permitted period of residence, 5 and refused asylum claim, 6 irregular migrants have in common that their immigration status places them outside the national community of the receiving state.
With this in mind, I explore the merits of a vulnerability analysis in IHRL. Importantly, vulnerability in this context is reconceptualised as universal 7 and is therefore shared by all human beings. 8 More specifically, I investigate whether the development of a vulnerability analysis in the case law of the European Court of Human Rights (ECtHR) can improve protection standards under the European Convention on Human Rights (ECHR) in the field of health for irregular migrants. 9 There are four reasons for focusing on the ECHR. First, access to basic social rights has been identified as a particular cause for concern in Europe. 10 Secondly, while the rights enshrined in the ECHR are in the main civil and political, the Convention can apply to socio-economic conditions.
11 Thirdly, the ECHR is central to the European human rights system. Finally and importantly, it follows from Article 1 ECHR that irregular migrants present in States Parties to the Convention can avail themselves of its protection.
12 This is a critical point as irregular migrants commonly fall outside the protection of the law on account of their immigration status. The concept of vulnerability has gained momentum in IHRL and the international human rights regime confers specific protection on groups deemed vulnerable. However, having established that the vulnerable group approach struggles to bring irregular migrants under the protection of IHRL, I consider the concept of universal vulnerability. I posit that, detached from specific groups, vulnerability can be reclaimed as a foundation and tool of IHRL. I further contend that the deployment of a vulnerability analysis can alleviate the exclusionary dimension of IHRL and extend protections to irregular migrants. On this basis, I
EC H' -related cases involving migrants with precarious immigration statuses. In particular, I examine how the Court di . Having shown EC H' standards, notably under Article 3 ECHR, I C improve protection standards for irregular migrants in the field of health.
Vulnerable Groups, International Human Rights Protection and Irregular Migrants
In this section, I argue that the concept of vulnerable group in IHRL exposes rather than addresses the protection gaps in the international human rights regime, with the consequence that, by and large, irregular migrants remain outside the protection of IHRL.
2.1.

Vulnerable Groups in IHRL
IHRL grants specific protection to groups who are singled out on the basis of their vulnerability. Protection is conferred through population-specific instruments such as the Convention on the Rights of the Child (CRC), 14 T (assumed) characteristics may also pertain to their socio-economic, immigration or health status. Accordingly, migrant workers, prisoners and persons living with HIV-AIDS have been found to constitute vulnerable groups. 22 These two categories of characteristics are not mutually exclusive and groups can be considered vulnerable on the basis of both identity and status-based criteria. 23 However, in the absence of a coherent set of criteria, what exactly makes a group vulnerable remains unclear as the case law of the ECtHR shows. 24 Moreover, the construction of groups as vulnerable is not without problems. There is not sufficient space to comprehensively discuss the flaws in the vulnerable group approach, but these may be outlined. First, because it assumes the existence of cohesive groups, the vulnerable population approach can obscure significant differences between members 25 while concealing similarities between members and the wider population.
26 Thus, the -and under-27 Secondly, because it closely links vulnerability to notions of harm and suffering, 28 this concept comes with 29 For instance, the construction 
Irregular Migrants and Protection Gaps in IHRL
Grear points out that humanity in its most exposed position beyond the outer margins of any given political 43 T -IH'L conferred on persons as human beings; yet IHRL assumes that the universal subject enjoys some degree of membership in the nation-state. Consequentl adoption of the universal language by many actors, including States, there remains a gap between the promise of human rights for all, and the reality of discrimination and abjection 44 Dembour and K 45 The question of human rights for irregular migrants brings to the fore the tensions that exist between sovereign states, citizenship and human rights 46 ; these tensions are particularly acute in the social domain. IHRL confers rights including social rights -on irregular migrants as human beings; yet their immigration status significantly constrains the realisation of their human rights. This is because states perceive irregular migrants as a threat to both their power to control -determination. 47 States object to the idea of social rights for these migrants because their immigration status locates them outside the national community. 52 The Convention seeks to respond to the specific protection needs of migrant workers as a vulnerable group. 53 However, while the Migrant Workers Convention confers basic social rights on irregular migrants, enhanced social rights are only granted to regular migrants. 54 The state-centred nature of IHRL explains the significance accorded to mig IH'L international law and as such is profoundly shaped by two recurrent principles of international law: 55 in the creation, implementation and enforcement of international law, and national sovereignty. 56 It follows from the state-centred nature of IHRL that the government immigration power has a significant bearing on its normative content. IHRL has, at times, been successful in counterin , notably in the social sphere. For example, in International Federation of Human Rights Leagues (FIDH) v. France, the European Committee of Social Rights found that, by depriving irregular migrants children from immediate access to health care, France had fallen short of its obligations under Article 17 of the revised Social Charter (right of children and young persons to social, legal and economic protection).
57 However, such positive developments cannot of themselves bring irregular migrants to the fore of IHRL protections.
It follows from the above that two factors inhibit protection for irregular migrants in IHRL. First, the construction of the IHRL subject as an invulnerable abstract legal subject means 50 Ibid., p. 367 and p. 370. 51 Ibid. 
Vulnerability as a Foundation and Tool of IHRL
Drawing on the work of Fineman and Turner, I posit that the concept of vulnerability may be reclaimed as a foundation and tool of IHRL. I further argue that the deployment of a vulnerability analysis can alleviate protection gaps in the international human rights regime, notably in respect of irregular migrants.
F V A
A F construction of the human subject as an independent and invulnerable actor. 59 Fineman convincingly posits that the vulnerable subject must replace the liberal subject.
60 She may seem, is both presently and has been in the past reliant on others and on social 61 Vulnerability is un 62 Thus, vulnerability is no longer seen as an exceptional affliction that B vulnerability is no longer context-specific, a vulnerability analysis escapes most of the pitfalls that come with constructing vulnerable groups. 63 A vulnerability analysis is inclusive rather I F tive connotations such as harm. I F totally eradicate the risk of paternalistic state responses to our shared vulnerability and that awareness of this potential drawback is critical to its effective deployment. However, in my view, her vulnerability theory significantly reduces the risk of paternalism because it does not rest on the construction of vulnerable groups. Moreover, the recognition that vulnerability is also generative, as explained below, further minimises this risk.
Importantly, Fineman recognises that vulnerability is also particular. She emphasises that 69 Fineman recognises that societal institutions cannot eradicate vulnerability and acknowledges that institutions are themselves vulnerable. 70 " not invulnerability, for that is impossible to achieve, but rather the resilience that comes from having some means with which to address and confront misfort 71 
3.2.
Vulnerability and IHRL T 81 profoundly alters the nature of the IHRL subject; it establishes the vulnerable subject, namely the human subject, as the IHRL subject. I posit that the recognition of the vulnerable subject gives substance to the universal premise of IHRL in that it firmly establishes real human beings as the focus of the international human rights regime. Turner emphasises that, as vulnerable subjects, we need collective arrangements, including human rights protection. 82 Because the invulnerable liberal subject is replaced by the vulnerable human subject, human rights protections can be extended to the most vulnerable. With the affirmation of the universal subject, irregular migrants are no longer constructed as O 83 However, this does not mean that a vulnerability analysis can fully disentangle protection for irregular migrants from the exercise of the government immigration power. This is because the deployment of a vulnerability analysis cannot obviate the state-centred nature of IHRL. What the development of a vulnerability analysis IH'L 84 in respect of irregular migrants on account of their vulnerable humanity. Significantly, a vulnerability analysis gives international human rights bodies a critical role in making IHRL I a potent tool for the identification of human rights obligations that make IHRL subjects more resilient to their vulnerabilities. Accordingly, a vulnerability analysis can underpin the recognition of human rights obligations that migrants from distributive arrangements such as health care systems. Below, I investigate how a vulnerability analysis can, to an extent, turn the ECtHR into an asset-conferring institution that can assist ECHR subjects, including irregular migrants, in building resilience. Some take the view that vulnerability is ill-suited to human rights because this concept is essentially relevant to social and economic rights such as the right to health -because these are the rights which are designed to protect us against our embodied vulnerability. 85 Turner dismisses this argument on the ground that social and economic rights cannot be enjoyed without civil and political rights. 
91
I C ies are set against concerns over national resources and immigration control, with the consequence that protection standards in the field of health are lowered for this population.
T EC HR A M S S
The applicant in M.S.S. was an Afghan asylum seeker who had entered the EU through Greece where he was detained and then released before making his way to Belgium. 103 Ibid., para. 53. 104 Supra note 90, para. 51. 105 Ibid., para. 50. 106 Ibid.
Choosing between the M.S.S. Approach and the N v. UK Approach: S.H.H. v. the United Kingdom
The
M.S.S. and N v. UK approaches were considered in S.H.H. v. the United Kingdom (S.H.H).
109 As was the case in N v. UK, the applicant was a refused asylum seeker. He claimed that his deportation to Afghanistan would breach Article 3 because of the foreseeable degradation of his living conditions. He asserted that, without family support, he would be left to his own device and would not be able to meet his most basic needs. 110 He also pointed out that his disabilities would put him at an increased risk of violence and further injury or death in the ongoing armed conflict in Afghanistan. 111 On this basis, the applicant he was plainly a member of a particularly underprivileged and vulnerable and that his application should therefore be EC H' M.S.S. 112 The ECtHR disagreed with the applicant; the Court held that his situation ought to be distinguished from that of the applicant in M.S.S. and that his application should consequently be determined in the light G C N v. UK.
113
T C 114 The ECtHR noted that he had received medical treatment and support in Afghanistan. While the Court accepted that the A stressed that this fact alone could not be decisive. 115 On this basis, the ECtHR found that his deportation would not breach Article 3. 116 As was the case in N v. UK, the ECtHR did not use I EC H' deployment of the concept of vulnerable group in health-related cases is subject to resource and immigration control considerations. 107 Ibid., para. 47. 132 While I concur with Timmer that vulnerability can have a significant bearing on C Article 3 assessments, I contend that a more balanced account of its potency must be offered. Significantly, and in stark contrast with the EC H' Mubilanzila, it is the that prevails ECHR obligations in N v. UK, with the consequence that the fundamental nature of Article 3 is eroded. In N v. UK, the Court increases the requisite Article 3 severity threshold 133 -treatment against societal interests, notwithstanding the absolute nature of this provision. 134 Paradoxically, while the ECtHR does not use the concept of vulnerable group, it (implicitly) balances national community, the national health care system, and the sovereign state. I further posit that the importance that the ECtHR attaches to the applicant M.S.S. must EU T both Greece and Belgium were legally bound under EU law to provide asylum seekers with minimum reception standards is critical to th C A 135 The significance that the ECtHR accords to the existence of EU obligations is apparent in S.H.H. The Court stressed that the case concerned the living conditions in a state (Afghanistan) that had no legally binding obligation to provide asylum seekers with minimum living standards. 136 Thus, in my opinion, the impact of the M.S.S. approach on the extent of the socio-economic dimension of the ECHR must not be overstated and I strongly disagree with J " that this approach brings the ECtHR close to imposing an obligation to 137 In my view, the N v. UK and M.S.S. EC H' socio-economic dimension of the ECHR in respect of migrants with precarious immigration statuses. Having shown that the EC H' irregular migrants under the protection of the ECHR in health-related cases, I seek to explore whether the deployment of a vulnerability analysis in the Court an contribute to improving protection standards for these migrants. 132 Ibid., para. 55. 
T D V A EC H' C Law
Drawing on the work of Turner and Fineman, I have established that vulnerability can be conceptualised as a foundation and tool of IHRL. In my view, such a development makes IHRL more responsive to lived vulnerability and as such helps remedy the exclusionary dimension of IHRL. I have also sho EC H' struggles to bring irregular migrants under the protection of the ECHR in health-related cases. With this in mind, I posit that a vulnerability analysis provides the ECtHR with a potent tool to increase protection standards for irregular migrants in the field of health.
The Vulnerable Subject as the ECHR Subject
A vulnerability analysis requires, in the first place, that the ECtHR affirms the vulnerable human subject as the ECHR subject, albeit within the confines of Article 1. 138 To date, the ECHR subject is modelled on the IHRL subject and as such is anchored in the liberal tradition. For this reason, the ECHR subject is not inherently vulnerable. Timmer emphasises that the EC H'
and this is the case of asylum seekersmarginalized and stigmatized subjects: they do not function as an alternative to the liberal subject, but are classic examples of li O 139 Because the Court does not challenge the myth of the liberal invulnerable subject, its case law contributes to the marginalisation of the very groups it seeks to protect. Importantly, the EC H' in M.S.S. and N v. UK reveal that the Court membership in the respondent state, albeit minimal in the case of asylum seekers. Because their immigration status locates them outside the national community, irregular migrants are not regarded as vulnerable subject F C group cannot capture -related cases. The recognition of the vulnerable subject as the ECHR subject demands that EC H' for the purpose of affording protection in the field of health. This, in turn, requires that the Court 138 Paradoxically, while the ECHR compares favourably with the European Social Charter (in its original and revised form) in that it clearly bestows rights on irregular migrants present in ECHR States, the European Committee of Social Rights has proved more willing to extend protections to this group. The Social Charter (in its original and revised form) provides that rights I power and make immigration status totally irrelevant to ECHR protection in the field of health. However, I have shown that a vulnerability analysis can nonetheless help close protection gaps in the international human rights regime. On this basis, I argue that the development of a vulnerability analysis in the ECtHR can advance protection standards for irregular migrants in the field of health. Importantly, because a vulnerability analysis recognises irregular migrants as fully-fledged ECHR subjects, their claims to protection and therefore to resources are no longer systematically set against those of . It follows that a vulnerability analysis can firmly entrench the fundamental nature of Article 3 and consequently compel the ECtHR to reconsider its approach in N v. UK. I have pointed out that this approach rests on troubling distinctions based on status, the source of harm, and the nature of the claim, which have caused the ECtHR to depart from well-established ECHR principles. Elsewhere I have shown that, in addition to undermining the fundamental nature of Article 3, the N v. UK approach retreats C contrary to its well-ECH' control immigration. 140 Significantly, the N v. UK vulnerabilities. I posit that ECH' -understood as both universal and particular EC H' assessments of ECHR breaches. This of course would not carry a violation finding in all instances.
Because a vulnerability analysis is concerned with making the ECHR subject more resilient to her vulnerabilities, it offers a tool for investigating the sta vulnerabilities and the complexities of global migration. Paradoxically, in N v. UK, the ECtHR makes 141 yet the Court does not attempt to explore this argument and simply endorses receiving welfare provision encourages irregular migration and as such places an undue burden on national resources. 
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T factor for irregular migration. It is commonly used by governments to justify curtailments of welfare provision for irregular migrants, (S. Da Lomba, supra note 4, pp. 9-10). 142 The dissenting judges pointed out that the majority were concerned that finding the UK A E -supra note 90, Joint Dissenting Opinion of Judges Tulkens, Bonello and Spielmann, para. 8). The dissenting judges further observed that when one compares the total number of requests received (and those refused and accepted) as against the number of HIV cases, the so-called floodgate argument is totally misconceived (ibid. 150 and I do not dispute that setting protection standards in the social sphere when national resources are limited and levels of welfare provision varied across ECHR states present the ECtHR with difficult challenges. 151 However, I take issue with the idea that C themselves at the outer margins of human rights protections. On the contrary, I posit that d unwanted oses a greater risk for the ECtHR and the whole ECHR system. Crucially, the N v. UK approach caused the Court to erode the fundamental and absolute nature of Article 3, a cornerstone of the ECHR P n put on the special responsibilities and expectations that are placed on international courts and monitoring bodies in developing the content of socio-152 I P C EC H' a critical part to play in developing the socio-economic dimension of the ECHR, notwithstanding the institutional difficulties that the identification of socio-economic obligations entail. 
Conclusion
In this article, I have shown EC H' case law can improve protection standards for irregular migrants in the field of health. This is because a vulnerability analysis can support their claims to health resources as ECHR subjects. I accept that the development of a vulnerability analysis would signify a radical change in the ECHR system in that it eschews the traditional liberal subject and upholds the vulnerable subject as the ECHR subject. In addition to fundamentally transforming the nature of the ECHR subject, a vulnerability analysis would profoundly alter the way the EC H' -economic claims. First, the Court would have to reassess the significance of the purpose of affording protection in the field of health. Secondly, the Court would be expected to explore how immigration laws and policies can create or perpetuate disadvantage. Finally, a vulnerability analysis would call for greater Court allocation of resources in the light of their ECHR obligations.
Important
EC H' significance beyond the protection of irregular migrants in the field of health. The aim of a vulnerability analysis is to make the ECHR more responsive to the vulnerabilities of all ECHR subjects in all spheres of life. 154 This, in turn, requires that the ECtHR recognises the deep link that exists between their vulnerabilities and ECHR rights as well as fully accepts that the 149 Alexandra Timmer, supra note 58, p. 168 (emphasis added). 150 Fineman accepts that institutions can be vulnerable (supra note 7, p. 1); similarly, Turner recognises that they are precarious (supra note 1, p. 31). 151 Palmer makes a similar point (E. Palmer, B home? Developing socio-E C H ' Northern Ireland Legal Quarterly 61(3) (2010) 225-243, p. 242). 152 Ibid. 153 Ibid. 154 For example, Timmer observes that the ECtHR has seldom deployed the vulnerable group concept in respect of the elderly (Alexandra Timmer, supra note 58, pp. 152-153).
Convention can give rise to socio-economic obligations. The affirmation of the socioeconomic dimension of the ECHR is therefore central to the development of a vulnerability analysis.
T C
M.S.S. was strongly criticised for overstretching the ECHR socioeconomic obligations and for profoundly altering the nature of the Convention. 155 However, ECH' -economic obligations. For example, the range of health-related obligations that the Convention may beget cannot be as extensive as the obligations arising from Article 12 of the International Covenant on Economic, Social and Cultural Rights, which enshrines the right to health.
156 I ECH' -economic domain should be construed as an affirmation of the interrelated, interdependent and indivisible nature of human rights. 157 As the ECtHR emphasised in Airey v. Ireland, there can be no water-tight division between social and economic rights and civil and political rights. 
